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WIRELESS FACILITY SITING UNDER THE COMMUNICATIONS ACT:

Is the “Refreshing Experiment in Federalism” Working?
Introduction


In keeping with the pro-competitive thrust of the Telecommunications Act of 1996,
 Congress added a paragraph (7) to Section 332(c) of the Communications Act of 1934, as amended.
  Captioned “Preservation of Local Zoning Authority,” subparagraph 7(A) declared:

[N]othing in this Act shall limit or affect the authority of a State or local government or instrumentality thereof over decisions regarding the placement, construction, and modification of personal wireless service facilities

excepting four “limitations” in subparagraph 7(B):

1.
No prohibition of personal wireless services and no discrimination among “providers of functionally equivalent services.”

2.
Action on wireless facility zoning applications “within a reasonable period of time.”

3.
Any denial of an application to be “in writing and supported by substantial evidence contained in a written record.”

4.
No regulation “on the basis of the environmental effects of radio frequency emissions to the extent that such facilities comply with the [Federal Communications] Commission’s regulations.”

A fifth clause of subparagraph 7(B) provides relief for aggrieved persons exclusively in any state or federal “court of competent jurisdiction,” except that challenges under clause 4 may also be brought to the Federal Communications Commission (“FCC”).


Some three years after enactment of the 1996 legislation, Judge Michael Boudin of the U.S. Court of Appeals for the First Circuit, himself a former communications law practitioner, penned this early assessment:

The statute's balance of local autonomy subject to federal limitations does not offer a single "cookie cutter" solution for diverse local situations, and it imposes an unusual burden on the courts. But Congress conceived that this course would produce (albeit at some cost and delay for the carriers) individual solutions best adapted to the needs and desires of particular communities. If this refreshing experiment in federalism does not work, Congress can always alter the law.


The following review of judicial oversight of “this refreshing experiment in federalism” focuses on the U.S. Courts of Appeal.  We touch briefly on disputes at the intersection of local zoning control and federal authority over radio interference.

Prohibition and Non-Discrimination


Writing in Town of Amherst (supra, note 4), Judge Boudin observed that the more difficult the standards in a wireless siting ordinance, the more vulnerable the local zoning authority to a claim that it has prohibited service. 173 F.3d at 16.  Conversely, the greater the alternative sites and options available to an applicant, the less likely a sustainable claim of preclusion.  The advantage of multiple alternatives might be lost, however, were a municipality to “exhaust applicants by requiring successive applications without giving any clue of what will do the trick.”


Most courts agree that denial of a single wireless siting application is not an effective prohibition of service unless the applicant can demonstrate that no other site will do.
  Again in the words of the Amherst court, the applicant’s burden is to show “that further reasonable efforts are so likely to be fruitless that it is a waste of time even to try.” 173 F.3d at 14.  In a decision representing perhaps the greatest deference to local zoning authority, the appellate court appeared to uphold a trial judge’s conclusion that prohibition of service applies to blanket bans and not case-by-case rejections.
  Later in the same opinion, however, the panel approached the Amherst conception of futility as prohibition:

[W]e see no reason why policies that do not explicitly ban new service but do, when applied on a case-by-case basis, guarantee the rejection of every application could not also violate subsection (II).  Virginia Beach, 155 F.3d at 429.


While the federal appellate courts may have agreed that one rejected zoning application rarely, if ever, amounts to a prohibition of service, they differ in their examinations of quantity and quality of service.  The prevailing view is that a “significant gap” in a carrier’s coverage must be at issue before the denial of any means to close the gap becomes an actionable prohibition.
  At least one decision has linked the significance of a gap in service to existing service quality.
  However, most tribunals have shunned that approach and preferred to examine the alternatives available to a carrier to approximate its coverage objectives should a preferred site be rejected.


Even then, the task for the carrier in the Third Circuit may be daunting.  The engineering and the economics of the application enjoy no favorable presumptions,
 and the solution ultimately selected by the carrier should be “the least intrusive means of filling these gaps with a reasonable level of service.”
  In the First Circuit, by contrast, the risk for the local zoning authority would be that too protracted a demand for alternative and less intrusive placements becomes an exercise in futility for the carrier -- and thus an effective service prohibition.


Perhaps the largest unanswered question in prohibition of service asks: Is each wireless provider entitled to fill a significant gap in its own service, independently of whether other carriers serve the area adequately?  The Third Circuit has decided in favor of a user’s perspective -- that any service can fill a gap.
  The apparent assumption is that subscribers of the deficient carrier can gain service by “roaming” to another provider.  Recently, however, a First Circuit panel overturned a district court decision that followed the Third Circuit’s reasoning.


By comparison with the ink consumed in defining prohibition of service, few courts have been asked to judge “discrimination among providers of functionally equivalent services.”  To be actionable, the discrimination must be “unreasonable.”
  It would seem that most zoning authorities treating carriers differently have done so for sufficient reason.  In AirTouch Cellular v. City of El Cajon, 83 F.Supp. 2d 1158 (S.D. Cal. 2000), it was persuasive for the court that neighbors who had accepted one wireless facility in or near a residential area were unwilling to tolerate a second once they had experienced the environmental consequences of the first facility.  Even when holding carriers to the strict “any service” rule discussed above, the Third Circuit has acknowledged that allowing one carrier to serve an area while denying another later applicant could be unreasonably discriminatory.

Written Denials on a Written Record

The circuits are split on the relative value of lay and expert testimony, the measure of an adequate written denial, and who carries the burden of substantial evidence.  For the Fourth Circuit ruling on a Virginia matter, the zoning function was to be considered a legislative process not only in the adoption of ordinances but in the judging of applications filed under them.
  However, another panel in the same circuit, considering a North Carolina matter, spoke in passing of the zoning board “acting in a quasi-judicial capacity” on particular siting applications.
  A Seventh Circuit panel drew a direct and important distinction between the legislative act of adopting a zoning ordinance and the application of the ordinance to particular siting requests.


These differences are critical for the substantial evidence test.  In Virginia Beach, the panel willingly credited inexpert views of citizens, and was unwilling to conclude that their fears of harm from radio frequency (“RF”) radiation had unduly influenced the decision-makers in a fundamentally aesthetic judgment.  Without leaning so far in favor of a free-wheeling testimonial process, the First Circuit has acknowledged the subjectivity of aesthetic opinions and has refused to discredit prevailing views simply because other parties testified to the contrary.


Neither the Second nor the Sixth Circuit could be counted so hospitable toward lay opinion.  In Cellular Tel. Co. v. Town of Oyster Bay, 166 F.3d 490 (2d Cir. 1999), the quality of citizen opposition based on property values and aesthetics was insufficient to overcome expert real estate testimony plus the suspicion that the Town’s denial turned improperly on RF radiation concerns.  In Telespectrum, Inc. v. Public Service Comm’n of Kentucky, 227 F.3d 414, 424 (6th Cir. 2000), the panel concluded that the testimony of nearby landowners on property values, RF radiation and alternative sites “was no more than unsupported opinion.”


In Virginia Beach, the panel tolerated as a decision in writing the mere stamping of “Denied” on a rejected zoning application, where the written record was said to illumine adequately the reasons for the denial.  155 F.3d at 429.  While refusing to hold volunteer members of zoning boards to the same standards of opinion-writing as judges, the First Circuit panel in Todd (supra, note 6) called for a written decision separated from the written record and containing sufficient explanation of the reasons for an application’s denial to permit review by a court. 244 F.3d at 60.
  To the same effect is Aegerter (supra, note 18).


Assignment of the burden of substantial evidence remains broadly unsettled, perhaps because few federal appellate courts have chosen to answer the question.  Acknowledging that the issue remains open in its own Seventh Circuit, a U.S. District Court recently reaffirmed that

the burden of proof rests with the party seeking to overturn the decision [because] such traditional allocation is consistent with the deferential standard afforded to agency decisions . . .

This is very close to the reasoning of the First Circuit panel in Todd:

The "substantial evidence" requirement does nothing more than allow applicants to overturn denials if they can prove that the denial lacks adequate evidentiary support in the record.  244 F. 3d at 63.  Assignment of evidentiary burdens at the administrative zoning hearing may be a matter of state or local law, not to be confused with the testing of substantial evidence on judicial review.  Until clearer guidance is provided by other courts, the language of Todd should be of comfort to municipal attorneys defending denials of applications.

Other Issues

Timeliness of zoning actions.
Once the courts had established that brief moratoria on wireless siting approvals would be permitted in the interest of amending ordinances and developing orderly application processes,
 and with the emerging realization that federal law did not compel special priorities for wireless siting actions,
 complaints of tardy decision-making became rare.  They need not detain us here.


RF radiation.
The FCC’s rules safeguarding human exposure to non-ionizing radiation are found at 47 C.F.R.§§ 1.1307, 1.1310, 2.1091 and 2.1093.  They were upheld in Cellular Phone Taskforce v. FCC, 205 F.3d 82 (2d Cir. 2000), cert denied. 531 U.S. 1070 (2001).  While the rules are preemptive pursuant to Section 332(c)(7)(B)(iv) of the Communications Act, they do not preclude local zoning authorities from satisfying themselves that federal safeguards will be met.  We have already seen that mere discussion of RF radiation at a public hearing on a zoning application need not invalidate a denial of the application on other grounds. Virginia Beach (supra, note 7).  Moreover, zoning authority is permitted to take RF radiation into account in choosing among alternative sites, so long as the choice does not “prohibit” wireless service.
  In addition, a local government acting proprietarily as a lessor of its own property is not necessarily precluded from adopting more stringent RF radiation protections.


Controlling RF interference.
Zoning for reasons of aesthetics, safety and general public welfare is what Congress chiefly had in mind in Section 332(c)(7)(A).  Municipalities attempting to zone protectively against RF interference to their own police/fire/medical emergency radio systems,
 or to mitigate interference to citizens’ radio and TV sets and computers or home appliances,
 have not fared so well.  A test case on the limits of local control of radio interference to public safety radio systems may emerge from the FCC this year.


Civil rights remedies for denied applicants.
After at least one false start,
 a federal appellate court has ruled that the Communications Act creates “a comprehensive remedial scheme that furnishes private judicial remedies” for zoning requests wrongfully denied.
  Therefore, the civil rights abridgment statute, 42 U.S.C.§1983, ordinarily will not apply in redress of grievances.

Some Lessons Learned
DON’T allow Section 332(c)(7) to be turned on its head.  It is mainly an affirmation of local zoning authority, not a federal preemption.

DON’T play “gotcha” with your zoning ordinance.  It could become an “effective prohibition.”

DO keep faith in the acceptability of alternatives to carrier proposals.

DO enter written findings and conclusions, with references to a written record, when you decide to deny an application.

DON’T confuse zoning authority under Section 332(c)(7) with the FCC’s different authority to control operational interference to other radio services and to RF-vulnerable equipment.
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