
What is OVS?  “Open video system” is a regulatory classification introduced by Congress in the Telecommunications Act of 1996 to encourage competition in the cable television market.  An OVS may function exactly like a cable system technically, but there is one key difference:  theoretically, unlike a cable system, an OVS must be prepared to open up as much as two-thirds of its capacity for use by other, unaffiliated video program providers.  (In practice, other video program providers may never materialize, in which case the OVS operator, like a cable operator, can use all the system’s capacity.)  In return for this commitment to potential use by other providers, the federal law exempts the OVS operator from many requirements of the Cable Communications Policy Act of 1984, as amended ("Cable Act") – particularly those that deal with local franchising.  See 47 U.S.C. § 573.


Does an OVS operator have to pay franchise fees and PEG support?  In effect, yes.  Federal law imposes on an OVS operator obligations designed to be financially comparable to those of the local cable operator.  For example, the community can require an OVS operator to pay a fee “in lieu of” a franchise fee, at the same rate as paid by the incumbent cable operator.  In addition, the OVS operator is subject to public, educational, and governmental (“PEG”) access requirements based on those of the incumbent cable operator.  See 47 C.F.R. §§ 76.1511, 76.1505.


Is an OVS exempt from all local franchising?  No.  The federal law exempts an OVS from the federal requirement that a cable system obtain a local cable franchise – but it does not exempt the OVS operator from any general franchising power a community may have under state law.  The FCC’s original rules suggested that OVS certification actually granted an OVS operator a right to be in the public rights-of-way, but that position was struck down on appeal. See City of Dallas, Texas v. FCC, 165 F.3d 341 (5th Cir. 1999).  

What happens when an OVS operator files with the FCC?  To qualify as an OVS operator, a company makes a “certification” filing with the FCC.  This filing must be served on all local communities identified in the filing, on or before the date the filing is made at the FCC.  The certification filing provides minimal information about what the OVS operator plans to do, but does not include (for example) any showing of financial or technical qualifications.  Under federal law, the FCC must act on the filing within ten days.  For that reason, the FCC rules set up a very short five-day deadline for any comments on the certification filing, as described above.


Once the OVS operator files with the FCC, will it construct an open video system?  Not necessarily.  OVS certification does not commit the filer to build the system described in the filing.  Thus, a company may file a certification, just in case it eventually wants to build an actual OVS, but never actually proceed.  Moreover, many companies that start out by filing OVS certifications end up negotiating cable franchises with the local communities instead.  Actual OVS are quite rare to date.  As of the beginning of January, 2001, it was reported that only one company, RCN, was operating open video systems, which provided service only in parts of a few major cities.


What are a Community’s options?  A Community may file comments or oppositions to the OVS certification.  Or a Community may let the certification pass without comment and address the matter when it next arises – for example, when the prospective OVS operator approaches the County about a cable or OVS agreement (or applies for a construction permit, although theoretically that should not happen before such an agreement is reached).


Would it be useful to file comments with the FCC?  The FCC’s past practice indicates that it is likely to approve the certification unless the company’s filing is defective (for example, if the company fails to serve the affected local communities as the rules require).  The FCC will essentially ignore any other comments – for example, comments about the OVS company’s qualifications, or about the proposed area of service.  Thus, as a general matter it does not appear to be useful to file comments.  Because of the Dallas court decision cited above, it does not now seem to be necessary to file comments simply to defend the Community’s right to authorize use of its public rights-of-way.

